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ORDER

This matter comes before the Court in these consolidated cases on the plainﬁffs’ joint motion
for partial summary judgment, the ISE4, RSEA, Heaton and Harrison ﬁlaintiffs’. joint motion for
judgment on the pleédings asto the afﬁnnaﬁve defense, 6r in the alternative, to strike the affirmative
* defense, and the SUAA plaintiffs’ motion to strike the affirmative defénse (the “Plaintiffs’ Motions™).

The plaintiffs in these consolidated cases allege that Public Act 98-0599 (the “Act”) violates
the Pension Protection Clause of the Illinois Constitution (Article XHI, §5) and that the Act is
unconstitutional and void in.its entirety. In their éfﬁrmal‘iv¢ defense, the Defendants assert that the
Act is justified as an exercise of the State’s reserved sovereign powers or police powers. The Q9urt
hereby rules in favor of the plaintiffs on each motion and further finds and orders as follows:

1. The Pension _Protectiqn Clause of the Illinois Consﬁtuti.on states: “Membership in any
pension or retirement system_ of the State, any unit of local govérnment or school district, or any
ageticy or instrumentality thereof, shall be an enforceable contractual relationship, ﬂfe bencfits of
which shall not be diminished or impaired.” (lllinois Constitution, Article XIII, §5.) This
constituﬁonal lan‘guage‘is “plain” and “unambiguous,” and, thereforé_, the Pension .Protection‘Clause
is “given effect without resort to other aids for construction.” Kanérva v. Weems, 2014 1L 115811,
Y 36, 41-42. Under the Pension Protection Clause, “it is clear that if something qualifies as a
benefit of the enforceable contractual relativonship resulting from mqnbership in one of the State’s

pension or retirement systems, it cannot be diminished or impaired.” Id., | 38. The Illinois




legisléture could not have been more clear that any attempt to diminish or impair pension rights is
wnconstitutional. |
2. The Court finds that, oﬁ its fape, the Act impairs and dirpinishes the benefits of
membership in State retirement systems in multiple ways, including the following:
| | a = The Act adds new language to the Pension Code which prqvides that, on or
after the Act’s cffective date, the 3% compounded autom#tic annual increases (AATs) that have bc-:,e,n
mandated by the Pension COde for many years shall instead be “calculated as 3% of the lesser of ( 1)
the total annuity payable at the time of the increase, including previous increasés granted, or (2)
$1,000 multiplied by the number of years of creditable service upon which the annuity is based....” |
See the Act’s amendments to 40 ILCS 5/2-119.1(a-1), 40 ILCS 5/15-136(d-1), 40 ILCS 5/16- -
133.1(a-1); see also the Act’s amendments to 40 ILCS 5/14-114(a-1). The defendants admit that
these amendments will reduce the AAI emounts that certain pension systemn members receive. ’See‘,
- eg, Answer to Heaton Amended Complaint, Y43, 45,47, 51, 55, 57,61, 65; Answer to Harrisbr_z
Complaint, Y 93-96, 133-140. |
b. The Act also providgs that State retirement system members who have not
begun to receive a retirement a@uity before July 1, 2014, will recéiye no AAJ at all oﬁ alternating
~ years for varying lengths of time, depending on tiaeir age. See the Act’s amendments to 40 ILCS 5/2-
119.1(a-2),' 40 ILC_S 5/14-114(a-2), 40 ILCS 5/1 5-136(d-2), 40 ILCS 5/16-133. ll(a-2)'. Th.é
defendants admit that these amendments will rcduce the AAI amounts that certain pension system
members receive. See, e.g., Answer to Heaton-vAmended Complaint, 1 13, 47, 51, 57, 61, 65;
Answer to Harrison Complaint, 7 98; Answer to SUA44 Amended Complaint, 1Y 142-45.

c. ‘The defendants admit that Public Act 98-0599 also imposes a new cap on the
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pensionable salary of members of qertajn State retirement systems. See, e.g., the Act’s amendments
to 40 ILCS 5/16-121; see also, e.g., Answer to Harrison Compiaint, 19 100-04; Answer to Heaton’
' Amended Complaint, ]y 49, 67. That cap is the greatet of: (1) the salary cap that previously applied
only to members who joined the retirement system on or aﬁer January 1, 2011; (2) the member’s
 annualized salary as of June 1, 2014; or (3) the member’s annua.lized salary immediately precéding’
the expiration, renewal, or amendment of an employinent con&act or collective bargaining agreement
in effect on June 1, 2014, See the Act’s amendments to 40 ILCS 5/14-103.10(k), 40 ILCS 5/15-
111(c), 40 ILCS 5/16-121; see also the Act’s amendments to 40 VILCS 5/2-108. The new cap will
- reduce annuity payments, which are based in pért on a pension system member’s pensionable salary.
d. Public Act 98-0599 also raises the retirement age for members of certain State
retirement systems on a sliding scale based upon one’s age. See the Act’s amendments to 40 iLCS
5/2-119(a-1), 40 ILCS 5/14-107(c), 40 ILCS 5/15-135(a-3), 40 ILCS 5/16-132; see also, e.g., Answcr
to Harrison Complaint, j 106-07; Answer to Heaton Amended Complaint, 9 48, 52, 58, 62, 66;
Answer to SUA4 Amended Complaint, Y 68.
e. The Act also alters “the method for determining the ‘effective rate of interest’
used to calqulate pensions for members under the money-purchase formulas included in Articles 15
and 16 of the Pension Code.” See Defendants’ Affirmative Matter, § 10; Answer to SUA4 Amended
Complaint, 7 64-67; see also the Act’s amendments to 40 ILCS 5/15-1 25 and 40 [LCS 5/16-112. Tt
is uncontested that this change, too, would reduce pension apnuity payments.
3. The Act without question diminishes and impairs the benefits of membership in State
retirement systems, Illinois Courts have consistently held aver time that the Illinois Pension

Clause’s protection against the diminishment or impairment of pension benefits is absolute and



without exception. The [linois Supremé Court has “consistently invalidated amendment to the

Pension Code where the result is to diminish benefits.” McNdmee v. State, 173 I1l. 2d 433, 445

(1 996)'. In their affirmative matter, the defendants assert fhat the Act is nonetheless justiﬁéd as an

- exercise of the State’s reserved sovereign powers or police powers. The Court ﬂnds as a matter of
law that the defendants’ éfﬁrmative matter pravides no leéally valid defense. Thg Court “may not
rewrite the pension protection clause to include resﬁiction§ and limitations that the drafters did not
express and the citizens of Illinois did not approve.” Ka"neri:a, 2914 IL 115811,941 - The Pension

- Protection Clause contains no exception, restriction or limitation for an exercise of the State’s police
powers or reserved sovercign powers. Illinois courts, therefore, have rejected the argument that the
State retains an implied or reserved power to diminish or ifnpair pension benefits. See Feltv. Bd. of
Z‘rustees of Judges Retirement System, 107 1.2d 158, 167-68 (1985) (holding that, to recognize such
a power, “we would have to ignore the plain language of the Cong_tituﬁon of Mlinois"™); Kraus v. Bd.
of Trustees of Police Pension Fund of Vill. of Niles, 72 TIl. App. 3d 833, 851 (1979).

4. Because the Act diminishes and impairs pension benefits and thére is no legally
cognizable affirmative defense, the Court must conclude that the Act violates the Pcnsion Protection
Clause of the Illinois Constitution. The Court holds that Public Act 98-0599 is unconstitutional.

5. The Act contains a “[s]everability and inseverability” clause. See Public Act 98-
0599, §97. That provision states that the Act’_s changes to 39 distinct 'sections‘ and subsections of
various statutes. “are mutually dependent and inseverable from one another,” but that the Act is
severable as a general proposition. /d. That list of 39 inseverable provisions includes certain of the
benefit-reduction provisions that this Court has held to be unconstitutional. Therefore, all 39

provisions identified in the Act’s “[s]everability and inseverability” clause must fail. Those




inseverable provisions are significaut to the overall operation of the Act; They include, f§r example,
the Act’s mechanism for supposedly guarantecing funding of the State pension systems. See Public
Ac'; 98-0599, §97. In addition, “severability” language is not dispositive. Notwithstanding the
- presence of a severability clausg, legislation is not severable where, as here,. it is a broad legislative
package intended to imposé sweeping changes in a subj ect area, and the unconstitutional provisions
' of that package are important elements of it. See Cincinnati Jns. Co. v. Chapman, 181 111.2d 65, 81-
86 (1998); sec also Bes't v. Taylor Mach. Works, 179 111.2d 367 ,.4-59-67 (1997). Tlie_Act’s prdvisions
| “are all part of an integral bif)artisan package.” See 98thIl1. Gen. Aséern., Senate Pro., Dec. 3,2013,
| at 4 (Sexi. Raoul). The Court holds that Public Act 98-0599 is inséverable and void in its eﬁtirety. -

6. The defendants hélve attempted to create a factual recbrd to the effect that, if a
reserved sovereign power to diminish or impair pensions existed, the facts wou].d justify an exercise
of that pofver. The defendants can cite to no Illinois case that would ailow this affirmative defense.
Because th_e Court finds that no .such power exists, it need not and does not réach the issue of
whether the facts Would justify the exercise of such a power if it existed, .and the Court will not
require the plaintiffs to respond fo the defendants’ evidentiary su‘bmiss_ions. The plaintiffs having
oﬁtained complete relief, the Court also neeti not address at this time the plaintiffs’ additional claims
that the Act is unconstitutional or illegal on other grounds. .See‘ Kérwrva, 2014 JL 115811,958. In
summary, the State of Illinois made a consﬁtutionally protected promise to its employees concerning
their pension benefits. Uﬁder established and uncontroverted Illinéis law, the State of Illinois cajﬁlot
break this promise.

WHEREFORE, the Coutt ordets as follows:

a. The Plaintiffs’ Motions are granted.. The defendants’ cross-motion for summary
judgment is denied, with prejudice, because the Court finds that there is no police power or reserved
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sovereign power to diminish pension benefits. Pursuant to 735 ILCS 5/2-701, the Court enters a
final declaratory judgment that Public Act 98-0599 is unconstitutional and void in its entirety;

b. The temporary restraining order and preliminary injunction entered previously in this
case is hereby made permanent. Thc defendants are permanently enjoined from enforcing or
implementing any provision of Public Act 98-0599;

c. Pursuant to Illinois Supreme Court Rule 304(a), the Court finds that there is no just |
reason for delaying either enforcement of this order or appeal or both.
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